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The good people of this Commonwealth are to be congratulated 
upon the defeat by the Legislature of this State of the bill which 

was introduced with the idea that 
The Defeat of the Sup- its passage might allow the guilty 
plemental Divorce Act. party in a divorce suit to apply 

for relief and obtain on his own 
behalf a divorce. The bill in our judgment was one justified by 
no principle of equity or sound morals. It is almost unanimously 
agreed upon amongst well-thinking people that instead of open- 
ing the door to make divorces easy, the law-making power should 
close it as far as possible. Instead of making the way of the 
transgressor easy, as this bill was unquestionably intended to do, 
it should be made harder. The maxim of equity as old as equity 
itself, that no man shall be allowed to come into a court of equity 
except with clean hands, was certainly to be applied in the 
present instance. Much has been said about the hardship of 
compelling a person to remain in the position of a married man 
without a wife, or a married woman without a husband. It 
should be remembered that this position, where it occurs, is 
someone's fault, and to allow that one to take advantage of his 
or her own wrong is certainly shocking to all equitable sense. 
The change which it was proposed to make by the bill was a 
very slight one, practically striking out the word "injured" in 
§ 2266 of Pollard's Code, and inserting the word "either" so 
that it was permissible to tbe guilty party as well as the injured 
party to apply to a court of equity after a lapse of time and 
obtain a divorce on his or her own behalf. An inducement was 
thus held out (of course unconsciously on the part of the framers 
of the law) to allow breaches of the moral law by making 
absolute at the instance of the guilty party a divorce which the 
aggrieved party desired to remain a mensa et thoro only. A 
wide door would have thus been opened in this State for what 
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has well been called "legalized polygamy." We think that the 
House of Delegates is to be congratulated on the prompt and 
effective way in which it sat down, so to speak, upon this pro- 
posed legislation. Much was said about the hard cases, and the 
suffering that a guilty party must undergo, who was in reality 
not so guilty as might be thought, was cited by those advocating 
this change. "Hard cases make bad laws" is a maxim well to be 
remembered, and from the greatest of all law books when legisla- 
tion of this character is sought to be passed, there should be 
reread and carefully noted the prophecy and great truth which 
a High Priest once uttered, though not of himself, "It is 
expedient for us that one man should die for the people, and 
that the whole nation perish not." 



How the English Court view our lax divorce laws can be seen 
from a recent case in which an English officer sued his wife for a 
divorce in the English Divorce Court, 
American Divorces which granted him a decree and pro- 
in England. nounced his wife a bigamist. She had 

obtained a divorce in Rhode Island on the 
ground of non-support, and remarried. Her avowed residence 
had been London, but for the purpose of a divorce she went to 
Rhode Island alone, remained there six months, claimed Newport 
as her residence and filed a bill for divorce on the ground of 
non-support. She was then enjoying an income in her own right 
amounting to $50,000, and her husband's income was under 
$3,000. The lady stands therefore in England as a criminal and 
any issue by her subsequent marriage, which took place shortly 
after her divorce, is illegitimate. 

An English authority on divorce, writing in the Yale Lam 
Review, says: 

"It ought to be more generally understood than it is that the 
English Courts can, and do, whenever American divorces 
come before them, take fresh evidence in the Courts there to 
determine whether or not the plaintiff had in fact a bona 
fide domicile in the State where the divorce was granted. 
The mere recital in the American decree that the plaintiff 
-5 
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was so domiciled is not enough. The English Courts deter- 
mine that question for themselves independently."' 

Our Supreme Court of the United States in Haddock v. Had- 
dock has well-nigh applied the English rule to divorces obtained 
by order of publication, when sought to be availed of in a ju- 
risdiction different from that in which divorce was obtained. Nor 
do we think the wisdom of its ruling affected by the "full faith 
and credit" clause of our Federal Constitution. The question of 
the genuineness of the domicile in such a case ought to be closely 
scrutinized. 



The worst thing about the proposed amendment to the Virginia 
■divorce law — if true — is the statement that it was intended for 
the benefit of "a certain rich man.'' Certain it is 
Mania for that a lobby of able and influential lawyers were 
New Laws, urging its passage, one of whom it is stated in 
the daily press, remarked in his argument before 
the committee "that he was not there for his health." Theodore 
Hook was once advised by his physician to take exercise on an 
empty stomach and promptly replied, "Whose?" It therefore 
may not be impertinent to inquire "for whose health this lawyer 
was there, that of an individual's or of the body politic?" He 
had an unquestioned right to appear for either and no doubt 
would have exercised his splendid talents as well for one as the 
other, but should not the committee have repeated Hook's 
question ? 

The truth of the matter is we have a mania now for laws to 
fit particular cases. Legislatures are becoming legal sanitariums 
for the cure of all the ills that individuals as well as the State 
may suffer. It might be well to read what Representative McCall 
lately said in an address on Lincoln's birthday : 

"The mania of the times appears to be to make man a mere 
statutory creature and to regulate his activities by law. This 
mania for regulating is probably raging more acutely today 
at Washington than upon any other spot in the world. 
Things that the citizen should do or that the local community 
should do are put upon the distant national government, and 
common functions of the State and even the exercise of 
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their police powers are being more and more surrendered to 
the central government. 
"You may get beautiful tableau effects from a highly cen- 
tralized government operating in the dim distance, but they 
will be pretty sure in the end to cover the grossest sort of 
mismanagement and corruption and you will get what little 
may be fairly called public opinion." 

What he said of Washington might be very well repeated of 
many of the State Capitols. 



An interesting question has been passed upon by the Supreme 
Court of the United States in the case of Kuhn v. Fairmont Coal 

Co. decided January 3rd, 1910. The 
The Federal and State Court, JJ. Holmes, White and Mc- 
Supreme Courts. Kenna dissenting, holds that it is not 

bound by the decision of the Supreme 
Court of the State on the question of subjacent support handed 
down after the rights of the parties are fixed. In 1889 Kuhn. 
a citizen of Ohio, sold and conveyed to Camden all the coal 
underlying a tract of land in West Virginia of which he, Kuhn, 
was the owner in fee simple, with the usual mining rights, etc., 
etc. Camden conveyed to the Fairmont Coal Co., which removed 
the pillars as they mined and failed to furnish support to the 
overlying surface. Kuhn was damaged by this and sued in 
trespass. A demurrer to the declaration was sustained. On an 
appeal to the Circuit Court of Appeals the following question 
was certified by that Court to the Supreme Court of the United 
States under chap. 517 of the Judiciary Act of March 3rd, 1891 : 

"Is this Court bound by the decision in the case of Griffin v. 
Fairmont Coal Co., that being an action by the plaintiff against 
the defendant for damages for a tort, and this being an action 
for damages for a tort based on facts and circumstances almost 
identical, the language of the deeds with reference to the granting 
clause being in fact identical, that case having been decided after 
the contract upon which defendant relies was executed after the 
injury complained of was sustained and after this action was 
instituted." 

The Griffin case was an action identically similar to that 
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brought by Kuhn and was decided adversely to the plaintiff, and 
the verdict sustained by the Supreme Court of West Virginia, 
that Court holding that deeds conveying coal with rights of 
removal should be construed in the same way as other instru- 
ments and that no reservation being made in the deed, none 
could be implied that the grantee must leave enough coal to 
sustain the surface in its original condition. 

The Supreme Court answered the Circuit Court of Appeals' 
question in the negative. The crux of the opinion of the Court is 
that unless before the rights of the parties accrued, certain rules 
relating to real estate have been so established by State decision 
as to become rules of property and action, the Supreme Court 
of the United States will exercise its own judgment. The 
opinion as usual cites every case in the Supreme Court bearing 
on the subject and reaches the conclusion that it is its duty to 
exercise its own independent judgment in cases involving prin- 
ciples not settled by previous adjudications. Mr. Justice Holmes' 
dissenting opinion is a brief but a strong and snappy statement 
of what appears to us the right of the case. Swift v. Tyson, 
16 Pet. 1, was the foundation of a very uncertain and vacillating 
theory. Gelpke v. Dubuque, 1 Wall. 175, was the first direct 
pronunciamento from the Supreme Court that the decisions of 
State Courts of last resort would not make the law of the State. 
In this case Mr. Justice Miller filed a vigorous dissenting opinion 
in which he says that the position taken by the majority of the 
Court is one "which must bring it into direct and unseemly con- 
flict with the Judiciary of the State." Justice Holmes points out 
clearly that State decisions do not make the law only for the 
future, but that judicial decisions have had retrospective opera- 
tion for near a thousand years. It is to be regretted that his 
and JJ. White and McKenna's opinion should not have been the 
opinion of the Court. As it stands now, there is always a loop- 
hole to allow the Federal Court to put a different construction 
upon a State law, than that placed upon it by the Court of last 
resort in the State and the "discordant element of a substantial 
right which is protected in one set of Courts and denied in 
another" is interjected into our system of jurisprudence, suffi- 
ciently complicated as it now is. 
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In Rex v. Morse, decided by the English Court of Criminal 
Appeal, January 29th, the appellant had been convicted of unlaw- 
fully wounding an aggrieved husband with 
Self-Defense by whose wife the appellant had eloped. The 
a Wrongdoer. husband followed and attacked the appellant 
with such violence as to warrant self-defense; 
and the appellant defended himself with a razor, and cut the 
husband severely. The jury found that the appellant had acted 
under great provocation, but had used more violence than was 
reasonable necessary to resist the attack made upon him. This 
verdict was held to be fully warranted by the evidence, and it 
follows that, while the adulterer may still defend himself against 
the vengeance of the injured husband, he must not defend him- 
self too vigorously. 

Our Virginia Supreme Court would have had no difficulty in 
settling this question and our English brethren might take a 
lesson out of our books. See Vaiden's Case, 12 Gratt. 717; 
Brown's Case, 86 Va. 466; Gaines' Case, 88 Va. 682> In those 
cases the law seems to be well settled that the accused must 
not have wrongfully occasioned the necessity, for a man shall 
not in any case justify the killing of another by a pretense of 
necessity unless he were without fault in bringing that necessity 
upon himself. What fault? it may be asked. Probably the 
fault which arises just before the affray. Should not the adultery 
of the slayer be such a fault? A recent case in the city of 
Richmond seems to answer in the negative. The slayer of the 
aggrieved husband was acquitted on the ground of self-defense. 
In that case the jury had the question of the slayer's guilt or 
innocence of the adultery charged against him by the man he 
slew presented before them and we are willing to presume that 
they acquitted him of adultery before acquitting him of murder 
on the ground of self-defense. 
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Can it be that the parents of a child over four years old, who 
is killed by the defendant's negligence, are not entitled to recover 

under Lord Campbell's Act, simply 
Action for Wrongfully because the little one could not be 
Causing Death of shown ever to have been of any 

a Baby. pecuniary benefit to its parents ? Such 

a construction of this act is utterly 
repugnant to our sense of right and justice, and would probably 
have an evil tendency inasmuch as parents whose lust for the 
fleshpots of Egypt is greater than their sense of parental duty 
might be induced to hire out their child of tender years by way 
of insurance in case of accident. By reason of the foregoing 
we hail with delight the decision in McKeown v. The Toronto R. 
Co., 19 Ontario Law Reports, in which the parent recovered 
$300 damages for the loss of a child slightly over four years of 
age, who was killed through the negligence of the defendant 
company. The Canada Laio Journal seems rather to regret the 
decision, and remarks that it "carries the principle of Lord Camp- 
bell's Act considerably farther than any Court has gone hitherto." 
Two justices dissented, and two gave a "grumbling assent." But 
vital statistics have now ascertained that a baby in the crib is 
worth $90 so that a baby at four years of age should be worth 
considerably over $300. 

Ask a mother or father what their baby is worth, and they'll 
reply, "Everything. The world, with its millions, couldn't buy 
it," and they'd be stating the actual worth of the child to them, 
with no exaggeration, but to the nation, to society, the baby isn't 
worth quite so much in cold dollars and cents. 

Most people have said: "It is not possible to name the value 
of a human life in money — money doesn't buy it, and its value 
can't be measured according to monetary standards." Well, 
it can just the same, and it has been — that is, in so far as each 
life has a bearing upon society and a part of the national, civic, 
and business life. 

Prof. Irving Fisher in his recent report on national vitality, 
prepared for the national conservation commission, gives a 
financial rating to all human beings, young and old. A baby at 
birth is worth $90. Of course you'd have hard work getting 
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one for that, but that is what the human mite is worth to the 
nation as a potential possibility. 

By the time the baby has reached the age of 5 his net worth 
is $950, and when he has reached the age of 30 his value is 
$4,100. To be sure, there are plenty of men who are not worth 
that to themselves, to any one else, or to the nation; but Prof. 
Kisher doubtless had normal men in mind, or the average men. 

After the age of 30 man's value begins to decline, and at 
50 it is $2,900, while at 80 it is but $700. 

The figures represent the capitalization of the earning power 
of the individual. In the case of the babv, the $90 represents 
the discounted value of his future earnings, taking into account 
the cost of the care given him until he is old enough to look out 
for himself. 

Of course, a baby isn't worth $90 to the nation as it lies in 
its cradle trying to get a line on things. It is only an expense- 
to the parents, the city, the county, and the State. But (and 
there's as much virtue in that "but" as in FalstafFs "if") the 
baby, "sans teeth, sans hair, sans most everything" but lusty lungs, 
has a potential value ; that is, it has physical and mental attributes 
that will be of value when it develpps to maturity. 

As one of the Judges well said in the case under discussion 
"A reasonable prospect of future pecuniary benefit, although 
somewhat longer postponed, may not unreasonably be regarded 
as almost as certain in the case of a four year old child as in that 
of one twice that age." 



